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SUPREME COURT OF APPEALS OP VIRGINIA. 

EICHMOND. 

Howe's Adm'r v. Hardy's Adm'r.* 

December 7, 1899. 

1. Process — Return — What sufficient. A return on a writ or process is the short 

official statement of the officer endorsed thereon of what he has done in obe- 
dience to the mandate of the writ, or why he has done nothing. He may 
have been prevented from obeying the mandate of the writ by an injunction, 
or by a supersedeas, or by the order of the plaintiff or his attorney. A return 
of any of these facts endorsed on the writ is a sufficient return. 

2. Fieri Facias — Control of beneficial plaintiff— Sheriff his agent. In executing a 

writ of fieri facias the sheriff is the agent of the beneficial plaintiff, and he 
and his attorney have the right to control the execution of the writ, and to say 
whether the sheriff shall levy it, or return it without doing so. 

3. Process — Return — Presumption as to date. In the absence of a date, or other 

evidence showing when the return of an officer on a writ was made, it is pre- 
sumed to have been made at a time when he had the right to make it, and in 
due time, as the prima facie presumption is that the officer has done his duty. 

4. Fieri Facias — Return after return day. The validity of the return of an officer 

on a writ of fieri facias is not affected by the fact that the writ is not returned 
to the office till after the return day thereof. The record is incomplete till 
the writ is returned, but when returned, the return becomes competent evi- 
dence of the facts therein stated, arid the parties are entitled to the benefit of 
their legal effect. 

6. Fiera Facias — Return — Conclusiveness — Return day — Enforcing return by officer. 
A return upon an execution which the officer has the right to make is con- 
clusive between the parties, and they are interested to have the officer make 
his return and file the writ with the proper custodian. But neither of the 
parties can be deprived of the benefit of the return by the failure of the 
officer to make it at the return day of the writ. The officer may be thereafter 
compelled to make his return by process of contempt, or by proceeding to en- 
force the forfeitures and penalties prescribed by law. 

6. Judgments — Abatement of interest — Creditor within enemy's lines. After judg- 
ment for principal and interest of a debt, courts are without power to abate 
the interest on the debt for any time on the ground that the creditor was 
within the lines of the enemy. 

Appeal from two decrees of the Circuit Court of Gloucester county, 
pronounced July 15, 1893, and April 19, 1897, respectively, in a suit 

* Keported by M. P. Burks, State Reporter. 
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in chancery under the style of Marchant v. Howe's Adm'r etc., wherein 
the appellee proved his debt against appellant, Rowe's Adm'r. 

Affirmed. 
The opinion states the case. 

jff. R. Pollard and W. W. Woodward, for the appellant. 

J. B. Donovan, for the appellee. 

Riely., J., delivered the opinion of the court. 

It is asserted that the court erred in not holding that the judgment 
of the appellee was barred by the statute of limitations. 

The plea of the statute was based upon the contention that more 
than ten years had elapsed since the date of the judgment, without an 
execution having been issued upon it on which there was a valid return 
by an officer. 

The judgment was obtained in the Circuit Court of Gloucester county, 
at its October term, 1869, and a writ of fieri facias issued upon it on 
November 24, 1869, returnable to February rules 1870. It went into 
the hands of the sheriff of Gloucester county on December 20, 1869, 
and while in his hands it was endorsed by the attorneys for the plain- 
tiff as follows: "The sheriff is hereby directed to return this execu- 
tion without levying it, January 3, 1870. Donovan & Page, p. q." 
In pursuance of this order, it was endorsed by the officer as follows: 
" Return this execution by order of the Atty. for the plaintiff. J. C. 
Rowe, D. for J. L. Waterman, S. G. C.;" and on March 19, 1870, 
it was filed in the clerk's office from which it issued. 

By sees. 12 and 13, ch. 186, of the Code of 1860, a judgment is 
barred after the lapse of ' ' ten years from the return day of an execu- 
tion on which there is no return by an officer," but a scire facias or 
action may be brought ' ' within twenty years from the return day of 
an execution on which there is such return." 

In the account of debts ordered by the court to be taken in this 
cause by one of the commissioners, the judgment in controversy, sub- 
ject to certain credits, was reported as a debt against the estate of the 
intestate of the appellants by the commissioner on November 10, 
1886, which was less than twenty years from the return day of the 
execution issued upon it and also less than twenty years — about seven- 
teen years — from the date of the judgment. 

It is objected that the statutory bar to the judgment is ten and not 
twenty years, because the return endorsed on the execution by the 
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officer is not such a return to keep alive the judgment as is contem- 
plated by the statute, but that the officer should have returned whether 
the money was or could not be made, or if there were only part thereof 
which was or could not be made, he should have returned the amount 
of such part. This, however, is not the only sufficient return which 
the officer can make. His return may also be of the existence of such 
a state of facts as, without fault or negligence on his part, prevented a 
compliance with the mandate of the writ. A return on a writ or pro- 
cess is the short official statement of the officer endorsed thereon of 
what he has done in obedience to the mandate of the writ, or why he 
has done nothing. He may have been prevented from obeying the 
mandate of the writ by an injunction, or by a supersedeas, or by the 
order of the plaintiff or his attorney directing him to hold it up, or to 
return it to the clerk's office without levying it. A return of any of 
these facts, endorsed upon the writ, is a sufficient return. 3 Black- 
stone's Com. 273; 2 Bouvier's Law Die. 919; Freeman on Ex., sees. 
355, 356; Herman on Ex., sec. 237; McKenney's Ex'orsv. Waller, 
1 Leigh, 434; State v. Bradley, 61 Conn. 363; McOrory v. Ghaffin, 
1 Swan, 307; Eaken v. Boyd, 5 Sneed, 206; Union Bank v. Barnes, 
10 Humph. 244; State v. McDonald, 9 Humph. 606; and Patton v. 
Marr, Busb. Law, 277. 

In the case at bar, the order of the attorneys for the plaintiff to the 
sheriff, to return the execution without levying it, was endorsed by 
them on the writ shortly after it came to the hands of the officer, and 
relieved him from the duty of levying the execution and making the 
money. In executing the writ, the sheriff was the agent of the plain- 
tiff, who was entitled to its proceeds, and he and his attorneys had the 
right to control the execution, and to say whether the officer should 
levy it or return it without doing so. Crocker on Sheriffs, sec. 412; 
Freeman on Ex., sees. 108, 368; Levy v. Abbott, 19 L. J. (N. S.) 
62; State v. McDonald, 9 Humph. 606; Jackson v. Anderson, 4 Wend. 
480; Walters v. Sykes, 22 Wend. 568; State v. Boyd, 63 Ind. 428; 
Humphrey v. Hitt, 6 Gratt. 509, and Walker v. Com., 18 Gratt. 43. 

In Hamilton v. McConkey's Adm'r, 83 Va. 536, the execution was 
returned thus endorsed : ' ' Not levied by reason of the stay law, ' ' and 
the return was held to be sufficient. In that case, the statute in ques- 
tion was construed, and the decision is conclusive against the objection 
of the insufficiency of the return. The court there said: "But 
whether the return is true or false, sufficient or insufficient, is not a 
question which can arise under the statute in question. The statute 
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does not prescribe a true or sufficient return, but concerning a ' return 
of an officer.' .... But it provides that the limitation, where 
there is a return by an officer, shall be twenty years; and if the return 
of the officer is endorsed on the execution, it brings the same within 
the meaning of the twelfth section of chapter 186 of the Code of 
1860." 

The revision of the statute law made by the Code of 1887 now de- 
fines the character of the return which will prevent the bar of the 
statute for twenty years from the return day thereof, and prescribes 
that " any return by an officer on an execution showing that the same 
has not been satisfied, shall be a sufficient return within the meaning" 
of the statute. Code 1887, sec. 3577. 

The return of the sheriff on the execution in this case bears no date, 
and the execution was not filed in the clerk's office from which it issued 
until March 19, 1870, which was after the return day. It was argued 
that the return to be valid and to have the effect of keeping the judg- 
ment alive must have been endorsed on the execution by the sheriff 
on or before the return day, and the execution returned by him to the 
clerk's office on or before that day, and that if the return was there- 
after endorsed on the execution or the execution thereafter returned to 
the clerk's office, the return had "no legal effect" and was "inade- 
quate to enlarge the limitation from ten to twenty years, and, as a 
consequence, the judgment was not enforceable after October, 1879." 

The presumption of law is, until the contrary is proved, that the 
officer has performed his duty (1 Greenl. on Ev., sec. 40 ; Freeman 
on Ex., sec. 355 ; O'Bannon v. Saunders, 24 Gratt., 138 ; Hartwell 
v. Root, 19 John. 345 ; Maury v. Cooper, 3 J. J. Marshall, 224 ; 
and Egery v. Buchanan, 5 Cal. 53) ; and it is, therefore, to be pre- 
sumed, in the absence of evidence to the contrary, that the return on 
the execution in this cause, being without date, was made while the 
sheriff had the right to make it and in due time. 

As to the other part of the objection that the execution was not 
returned and filed in the clerk's office until after the return day, the 
failure to return it on the return day did not destroy the legal effect 
of the return endorsed upon it. All that can be said is that the record 
of the execution was not complete until the execution with the return 
thereon of the officer was deposited by him in the clerk's office, and 
that the return upon the execution did not become a matter of record 
and competent evidence as such until the execution was so returned. 
But when deposited by the sheriff in the clerk's office from which it 
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issued, the return of the sheriff, being such as he was authorized to 
make, completed the record of the execution and became thenceforth 
competent record evidence of the facts stated in the return, although 
the execution was not filed in the clerk's office until after the return 
day thereof. 1 Greenl. on Ev., sec. 521 ; Crocker on Sheriffs, sees. 
40, 43, 45 ; Freeman on Ex., sec. 353 ; Herman on Ex., sec. 241 ; 
Whetmore v. Booke, Sayers K. 299 ; Oyfford v. Woodgate, 11 East, 
299 ; Pigot v. Davis, 3 Hawks, 25 ; Hardy v. Gascoignes, 6 Port., 
447 ; Webb v. Joy, 13 Pick. 477 ; Nelson v. Cook, 19 111. 440 ; 
Davis v. Clements, 2 N. H. 390, and Remington v. IAnthieum, 14 
Peters, 84. 

It is the duty of a sheriff or other ministerial officer to return all 
writs on the return day thereof, with a short account in writing en- 
dorsed by him thereon of the manner in which he has executed the 
same, or why he has done nothing. A return upon an execution, 
which is sufficient in law, that is, a return which the officer had the 
right to make, is conclusive between the parties, aud they are inter- 
ested to have the officer perform his full duty, to make his return and 
file the writ with its proper custodian. Neither of the parties can be 
deprived of the return by his neglect or failure to return the writ by 
the return day, and the court in which the judgment was obtained, 
upon which the execution issued, may, if the writ be not returned in 
due time, award a rule against the officer to return it, and if he do not 
obey the rule, compel him to make his return upon the writ and to re- 
turn it by attaching and fining him for contempt. 2 Bouvier's Law 
Diet., 919; Crocker on Sheriffs, sec. 40; State v. Bradley, 61 Conn. 
363, and People v. Everest, 4 Hill, 71. 

The failure of an officer to make due return on and of any process 
subjects him to forfeiture of twenty dollars; and provision is also made 
in case of continued failure for further forfeitures and fines. Code 1860, 
ch. 49, sees. 27, 28, and Code 1887, sees. 900, 901. 

And it is made the official duty of the clerk, from whose office the 
process issued, if it be not returned on the return day, to issue a rule 
against the officer, returnable to the next succeeding term of court, to 
appear and show cause why he should not be fined for his said default. 
Code 1887, sec. 900. 

Why these provisions to force the return of process, if nothing is to 
be gained, no good purpose to be served ? Why power in the court to 
oblige the officer to do so, if it is uselessly exerted ? Why subject him 
to forfeitures and penalties to compel him to make return upon the 
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writ and to return it, if the return, when it is made and the writ is 
returned, however sufficient in law the return may be, is a mere nullity 
and without legal effect, only because it was not made and the writ re- 
turned on the return day ? The answer is that the return on the writ 
is not null, but that when made and the writ returned, it completes 
the record of the writ, becomes competent record evidence of the facts 
returned, and the parties are entitled to the benefit of their legal effect. 

It is next asserted that the court erred in not holding that the debt 
was paid. 

The debt, as stated above, is due by judgment and is a matter of 
record. The burden of establishing payments and proving that there 
was no longer any balance due upon it devolved upon the adminis- 
trators of the debtor. Credit was allowed for all payments of which 
they produced any evidence. At their instance, the commissioner re- 
quired the administrator of the creditor and his attorney to produce 
before him all books and papers in their possession or under their con- 
trol, showing the amounts that had been paid on account of the debt, 
or a certified statement thereof from the books. They did so, and 
furnished, among other credits, some for which no receipts were pro- 
duced. All payments that were acknowledged, or of which there was 
any evidence, were allowed. There is no evidence that any payment 
was made for which credit was not allowed by the commissioner. His 
statement of the debt and report of the balance found to be due on 
the judgment, with the exception of an abatement of interest for the 
three years that the creditor was within the lines of the Federal army, 
was approved by the court and a decree entered for its payment. The 
decree accords with the evidence, and is proper and right. 

The debtor died in May, 1885, and only a few months before his 
death made two payments on account of the judgment, to-wit, the sum 
of $265 on January 9, 1885, and $100 on March 7, 1885, which was 
an admission on his part that up to that time the judgment had not been 
discharged. Updike's Adm'r v. Lane, 78 Va. 132; and Cole's Adm'r 
v. Ballard, 76 Va. 139. 

The exception to the report of the commissioner abating interest for 
three years during the war, because the creditor was for that period 
within the lines of the Federal army, was properly sustained. Judg- 
ment had been obtained for the debt, both principal and interest, and 
there was no power to abate any part of the interest any more than 
there would have been to abate a part of the principal. The matter 
had passed into judgment, and it was too late to raise a question of an 
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abatement of the interest. Ratcliffe v. Anderson, 31 Gratt. 105; 
Robert's Adm'r v. Cooke, 28 Gratt. 207; and Marpolev. Gather's 
Adm'r, 78 Va. 239. 

Cross error was assigned by the appellee to the allowance of two 
credits on the judgment of $100 each, one on January 5, 1883, and 
the other on March 7, 1885. They are sustained by the evidence and 
were properly allowed. 

The decree of the Circuit Court must be affirmed. Affirmed. 

NOTE. — The opinion in this case clears up several points of practical impor- 
tance, not heretofore settled in this State, in connection with the return of execu- 
tions. No section of the Code has more of practical interest for the bar than sec- 
tion 3577, construed in the principal case, regulating the life of judgments and 
executions. The return derives its chief importance from the circumstance 
that if regularly made it adds ten years to the life of the judgment. What will 
or will not constitute such a return as the statute contemplates, is often a difficult 
question. The return made in the principal case — that the execution was " re- 
turn(ed) by order of the attorney for the plaintiff" — is a common one, but under 
the law as it existed prior to the Code of 1887, there was much uncertainty felt as 
to whether such a return was sufficient to give the plaintiff the benefit of the ex- 
tended period of limitation mentioned in the statute. As pointed out in the 
opinion, there was added by the revisal of 1887, a provision that "any return by 
an officer on an execution showing that the same has not been satisfied shall be a 
sufficient return" (sec 3577); thus, in large measure, removing any uncertainty 
as to the character of the return contemplated by the statute. Judge Biely's ad- 
mirable opinion leaves no room for doubt that, even prior to the revisal of 1887, 
the return in the principal case was sufficient. 

The clause inserted by the revisors, and just quoted, manifestly does not re- 
quire that the return shall show that the judgment upon which the execution is- 
sued remains unsatisfied to the plaintiff, but only that the execution has not been 
satisfied to the officer. The latter cannot officially know of any satisfaction except 
such as is made through him. As a matter of fact, the return in the principal 
case — "return(ed) this execution by order of the atty. for the plaintiff" — while 
plainly indicating that the officer himself had received nothing under it, either by 
levy and sale or voluntary payment by the debtor, does not show that the judg- 
ment has not been satisfied by payment to or arrangement with the plaintiff. Nay, 
on the contrary, it rather implies that such satisfaction has been made, as a reason 
why the officer is directed to return the execution without enforcing satisfaction. 

Another point of equal importance, likewise settled most satisfactorily in the 
opinion, is, that the return of an execution is valid though made after the return 
day. How long afterwards, would doubtless depend upon the peculiar circum- 
stances of the case, and especially upon the existence or non-existence of interven- 
ing equities of third persons acquired in reliance upon the absence of a return. 
If justice required it, and there were no rights of innocent third persons affected, 
doubtless there is no specific limit to the time within which a valid return of an 
execution may be made, even though the sheriff's term of office may have ex- 
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pired in the meanwhile. In Shenandoah Valley B. Co. v. Ashby, 86 Va. 232, it 
was held that a return on a summons might be amended thirteen years after the 
original return, notwithstanding the expiration of the sheriff's term of office — 
though the effect of the amendment was to validate a judgment by default, other- 
wise void. The privilege of amending a return and thereby validating a judg- 
ment otherwise invalid, differs little in principle from that of making an original 
return on an execution, whereby the vitality of a judgment, otherwise barred, is 
revived or extended. 

The following analysis of section 3577, touching the limitation of judgments and 
executions, may assist the young practitioner in understanding the somewhat dif- 
ficult subject — difficult not so much from the language of section 3577, as from 
the technical nature of the subject itself. 

Section 3573 provides that "No suit shall be brought to enforce the lien of a 
judgment upon which the right to issue an execution, or to bring a scire facias or 
an action, is barred by sections 3577 and 3578." Hence, in order to determine 
the question of the limitation of a judgment, we must consider when the right to 
issue execution or to bring a scire facias or an action thereon ceases. 

Section 3577 provides that " On a judgment, execution may be issued within a 
year, and a scire facias or an action may be brought within ten years after the date 
of the judgment; and where execution issues within the year, other executions 
may be issued, or a scire facias or an action may be brought, within ten years from 
the return day of an execution on which there is no return by an officer, or with- 
in twenty years from the return day of an execution on which there is such re- 
turn ; except that where the scire facias or action is against the personal representa- 
tive of a decedent, it shall be brought within five years from the qualification 
of such representative." [Here follow exceptions under the "stay law" conse- 
quent upon the civil war]. " Any return by an officer on an execution showing 
that the same has not been satisfied shall be a sufficient return within the meaning 
of this section." 

1. "On a judgment, execution may be issued within a year." 

That is, the judgment continues in full force and effect for one year from its 
date, without any execution or other proceeding thereon. And the plaintiff may 
issue his execution at any time during that period. 

2. " And a scire facias or an action may be brought within ten years after the date of 
the judgment." 

At common law, a scire facias or action on the judgment, is essential: (1) Where 
by death or otherwise (e. g., bankruptcy or marriage of a feme) some new person 
is to be charged or benefited by the execution; or (2) Where the judgment has 
become dormant by reason of failure to issue execution within the prescribed 
period — at common law, within a year and a day from the date of the judgment, 
and in Virginia, one year from the date of the judgment. 1 Black on Judg. 482 ; 
LaveU v. McCurdy, 77 Va. 763, 769. 

But where a bill in equity is necessary to enforce the judgment, no proceeding 
by scire facias or action at law is required — the court of equity being able to give 
complete relief in a single suit. James v. Life, 92 Va. 702. 

At common law, however, the plaintiff has the right to his action or scire facias 
on the judgment, even where the judgment is not dormant, and where he might 
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issue execution without any such proceeding. 1 Black on Judg. 484 ; 2 lb. 958 ; 
Freeman on Judg. 432. 

The Virginia statute makes no change in this common lair principle, other than 
to shorten the period within which execution may be issued, from " a year and a 
day " to " one year." The language above quoted — " and a scire facias or a action 
may be brought within ten years from the date of the judgment" — means, that 
whether execution issues within the year or not, and whether there be any change 
of parties, etc., or not, the plaintiff may have a scire facias or action at any time 
within ten years — as well during the first year when he might have execution, as 
afterwards. This period of limitation, however, is shortened in the exceptional 
case mentioned in paragraph 5 below. 

3. " And where execution issues within the year, other executions may be issued, or a 
scire facias or an action may be brought, within ten years from the return day of an exe- 
cution on which there is NO return by an officer." 

If no execution issues within the year, then there is some presumption that the 
judgment has been voluntarily paid; and as already shown, the judgment becomes, 
to a certain extent, dormant. Before execution can be issued in such case, there 
must be an action or scire facias to revive the judgment. This proceeding to re- 
vive may be brought at any time within ten years, under paragraph 2 above. 

But where execution issues within the year, thereby indicating that the execution 
defendant has failed to voluntarily discharge the judgment, that fact alone pre- 
serves the judgment in complete vitality (if unpaid, and there be no change of 
parties by death, etc.), for ten years from the return day of the execution. 

If there be no return on this execution, and no subsequent execution is issued 
during the period mentioned, a presumption arises, as before, that the judgment 
has been satisfied, and this presumption is practically conclusive — since the statute 
raises a positive bar to any future proceeding thereon. 

But if other executions have issued during this ten-year period with no returns 
thereon, the period during which the judgment remains fully alive, with the 
right to issue execution, is extended ten years from the return day of each succes- 
sive execution. Each execution properly issued adds a new period of ten years to 
the life of the judgment. The effect of a return made will be discussed presently. 

During this first ten-year period, or any subsequent ten-year period arising by 
reason of the issue of a new execution, without a return, the right to a scire facias 
or an action on the judgment continues, whether necessary to revive the judgment 
or not. But the whole of this paragraph is subject to the exception mentioned in 
paragraph 5 below. 

4 " Or within twenty years from the return day of an execution on which there is 

STJCH RETURN." 

If there is a return made on any execution issued while the judgment retains 
its complete vitality under foregoing provisions, the official statement thereon by 
the sheriff, showing that the judgment has not been satisfied, is such strong evi- 
dence of non-payment, and of the probability of non-payment in the future (since 
the officer with all the power of the law behind him has not been able to enforce 
payment), that the period during which the plaintiff may continue the pursuit 
of the defendant by execution, is extended to twenty years from the return day of 
such execution. During this twenty-year period, other executions may issue, and 
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a new starting point for a new period of twenty years begins with the return of 
each successive execution. If there should be no return on an execution issued 
subsequent to the return of the original, and within less than ten years from the date 
of the original return, doubtless the twenty-year period would not be thereby short- 
ened, but the plaintiff would be allowed the advantage of the previous execution 
upon which there was a return. If during this twenty year period, a second exe- 
cution issues, for instance, during the eighteenth year, upon which there is no 
return, the period would, under paragraph 3 above, be extended ten years from 
the return day of the last execution. 

Here, again, the right to the action or the scire facias accompanies the right to 
issue execution, whether a revival be necessary or not. And all of the foregoing 
is subject to the exception named in the following paragraph. 

5. " Except that where the scire facias or action is against the personal representative 
of a decedent, it shall be brought within five years from the qualification of such repre- 
sentative." 

That is to say, wherever the judgment becomes dormant by reason of the death 
of the judgment debtor, it must be revived, against the personal representative, by 
scire facias or action, within five years from the qualification of such representa- 
tive. This exception is applicable to each of the cases stated in the preceding 
paragraphs. It will be observed that the exception applies only to scire facias or 
action against a personal representative, and not where it is in his favor. 

Section 3578 provides for a few exceptional cases — as where the suing out of 
execution is suspended by legal process, etc. 



Sanders v. Coleman.* 

Supreme Court of Appeals: At Richmond. 

December 7, 1899. 

1. "Act of God" — What is comprehended — "Illness." All misfortunes and ac- 

cidents arising from inevitable necessity which human prudence could not 
foresee or prevent, including "illness," are comprehended under the expres- 
sion "act of God." 

2. Contract — Impossibility of performance — "Act of Ood." If the performance 

Of any contract, is rendered impossible by the act of God alone, such fact fur- 
nishes a valid excuse for its non-performance, and such provision inheres in 
every contract. 

3. Marriage — Breach of promise — Conditions implied in contract — Change of 

health. A contract to marry is coupled with the implied condition that both 
parties remain in the enjoyment of life and health, and if the condition of 
the parties has so changed that the marriage state would endanger the life or 
health of either, a breach of the contract is excusable. 

Error to a judgment of the Circuit Court of Lancaster county ren- 
•Reported by M. F. Burks, State Reporter. 



